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Any employee of a retail or service estab-
lishment which is primarily engaged in the 
business of selling automobiles, trucks, or 
farm implements. 

(5) Section 13(a)(20) exempted those 
employees who are now exempt from 
the overtime provisions only under sec-
tion 13(b)(18) of the present Act. 

(c) Employees who were exempt from 
the minimum wage and overtime pay 
requirements under a provision of the 
prior Act set forth in paragraph (b) of 
this section, but are no longer exempt 
from one or both of such requirements 
under the present Act must be paid 
minimum wages or overtime pay, as 
the case may be, in accordance with 
the pay standards provided for newly 
covered employment, in any workweek 
when they perform work within the in-
dividual or enterprise coverage of the 
Act. 

‘‘ESTABLISHMENT’’ BASIS OF 
EXEMPTIONS 

§ 779.302 Exemptions depend on char-
acter of establishment. 

Some exemptions depend on the char-
acter of the establishment by which an 
employee is employed. These include 
the ‘‘retail or service establishment’’ 
exemptions in sections 13(a) (2), (4), and 
(11) and the exemptions available to 
the establishments of the character 
specified in sections 13(a) (3), (9), and 
13(b)(8) (first part). Therefore, if the es-
tablishment meets the tests enumer-
ated in these sections, employees ‘‘em-
ployed by’’ that establishment are gen-
erally exempt from sections 6 and 7. 
(See §§ 779.307 to 779.309 discussing 
‘‘employed by.’’) Other exemptions es-
tablish two criteria, the character of 
the establishment and the nature of 
the conditions of the employment of 
the particular employee. Such exemp-
tions are set forth in section 13(b)(8) 
(second part), and section 13(b)(18) and 
(19). To determine whether the exemp-
tions of these sections apply it is nec-
essary to determine both that the es-
tablishment meets the enumerated 
tests and that the employee is engaged 
in the enumerated activities or em-
ployed under the conditions specified. 
Thus, under section 13(b)(18) some of 
the employees of a given employer may 
be exempt from the overtime pay re-

quirements (but not the minimum 
wage) of the Act, while others may not. 

§ 779.303 ‘‘Establishment’’ defined; dis-
tinguished from ‘‘enterprise’’ and 
‘‘business.’’ 

As previously stated in § 779.23, the 
term establishment as used in the Act 
means a distinct physical place of busi-
ness. The ‘‘enterprise,’’ by reason of 
the definition contained in section 3(r) 
of the Act and the tests enumerated in 
section 3(s) of the Act, may be com-
posed of a single establishment. The 
term ‘‘establishment,’’ however, is not 
synonymous with the words ‘‘business’’ 
or ‘‘enterprise’’ when those terms are 
used to describe multiunit operations. 
In such a multiunit operation some of 
the establishments may qualify for ex-
emption, others may not. For example, 
a manufacturer may operate a plant 
for production of its goods, a separate 
warehouse for storage and distribution, 
and several stores from which its prod-
ucts are sold. Each such physically sep-
arate place of business is a separate es-
tablishment. In the case of chain store 
systems, branch stores, groups of inde-
pendent stores organized to carry on 
business in a manner similar to chain 
store systems, and retail outlets oper-
ated by manufacturing or distributing 
concerns, each separate place of busi-
ness ordinarily is a separate establish-
ment. 

§ 779.304 Illustrations of a single estab-
lishment. 

(a) The unit store ordinarily will con-
stitute the establishment con-
templated by the exemptions. The 
mere fact that a store is departmental-
ized will not alter the rule. For exam-
ple, the typical large department store 
carries a wide variety of lines which or-
dinarily are segregated or departmen-
talized not only as to location within 
the store, but also as to operation and 
records. Where such departments are 
operated as integral parts of a unit, the 
departmentalized unit taken as a whole 
ordinarily will be considered to be the 
establishment contemplated by the ex-
emptions, even if there is diversity of 
ownership of some of the departments, 
such as leased departments. 

(b) Some stores, such as bakery or 
tailor shops, may produce goods in a 
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back room and sell them in the adjoin-
ing front room. In such cases if there is 
unity of ownership and if the back 
room and the front room are operated 
by the employer as a single store, the 
entire premises ordinarily will be con-
sidered to be a single establishment for 
purposes of the tests of the exemption, 
notwithstanding the fact that the two 
functions of making and selling the 
goods, are separated by a partition or a 
wall. (See H. Mgrs. St., 1949, p. 27.) 

§ 779.305 Separate establishments on 
the same premises. 

Although, as stated in the preceding 
section, two or more departments of a 
business may constitute a single estab-
lishment, two or more physically sepa-
rated portions of a business though lo-
cated on the same premises, and even 
under the same roof in some cir-
cumstances may constitute more than 
one establishment for purposes of ex-
emptions. In order to effect such a re-
sult physical separation is a pre-
requisite. In addition, the physically 
separated portions of the business also 
must be engaged in operations which 
are functionally separated from each 
other. Since there is no such functional 
separation between activities of selling 
goods or services at retail, the Act rec-
ognizes that food service activities of 
such retail or service establishments as 
drugstores, department stores, and 
bowling alleys are not performed by a 
separate establishment which ‘‘is’’ a 
‘‘restaurant’’ so as to qualify for the 
overtime exemption provided in sec-
tion 13(b)(8) and accordingly provides a 
separate overtime exemption in section 
13(b)(18) for employees employed by 
any ‘‘retail or service establishments’’ 
in such activities in order to equalize 
the application of the Act between res-
taurant establishments and retail or 
service establishments of other kinds 
which frequently compete with them 
for customers and labor. (See Sen. 
Rept. 1487, 89th Cong. first session, p. 
32.) For retailing and other function-
ally unrelated activities performed on 
the same premises to be considered as 
performed in separate establishments, 
a distinct physical place of business en-
gaged in each category of activities 
must be identifiable. The retail portion 
of the business must be distinct and 

separate from and unrelated to that 
portion of the business devoted to 
other activities. For example, a firm 
may engage in selling groceries at re-
tail and at the same place of business 
be engaged in an unrelated activity, 
such as the incubation of chicks for 
sale to growers. The retail grocery por-
tion of the business could be considered 
as a separate establishment for pur-
poses of the exemption, if it is phys-
ically segregated from the hatchery 
and has separate employees and sepa-
rate records. In other words, the retail 
portion of an establishment would be 
considered a separate establishment 
from the unrelated portion for the pur-
pose of the exemption if (a) It is phys-
ically separated from the other activi-
ties; and (b) it is functionally operated 
as a separate unit having separate 
records, and separate bookkeeping; and 
(c) there is no interchange of employ-
ees between the units. The requirement 
that there be no interchange of em-
ployees between the units does not 
mean that an employee of one unit 
may not occasionally, when cir-
cumstances require it, render some 
help in the other units or that one em-
ployee of one unit may not be trans-
ferred to work in the other unit. The 
requirement has reference to the indis-
criminate use of the employee in both 
units without regard to the segregated 
functions of such units. 

§ 779.306 Leased departments not sep-
arate establishments. 

It does not follow from the principles 
discussed in § 779.305 that leased depart-
ments engaged in the retail sale of 
goods or services in a departmentalized 
store are separate establishments. To 
the contrary, it is only in rare in-
stances that such leased departments 
would be separate establishments for 
purposes of the exemptions. For exam-
ple, take a situation where the depart-
mentalized retail store, having leased 
departments, controls the space loca-
tion, determines the type of goods that 
may be sold, determines the pricing 
policy, bills the customers, passes on 
customers’ credit, receives payments 
due, handles complaints, determines 
the personnel policies, and performs 

VerDate Aug<31>2005 08:13 Jul 27, 2006 Jkt 208109 PO 00000 Frm 00466 Fmt 8010 Sfmt 8010 Y:\SGML\208109.XXX 208109m
st

oc
ks

til
l o

n 
P

R
O

D
1P

C
61

 w
ith

 C
F

R


